UN TED STATES
V.
LEROY H A.OR
SHARON ALASR

| BLA 92-213 Deci ded My 22, 1998

Appeal froma decision of Admnistrative Law Judge Harvey C Sneit zer
declaring six lode mning clains null and void. QR M 23893 through
R MC 23898.

MNfirnmed as nodifi ed.

1 Mning dains: Determnation of Validity--Mning
A ains: D scovery: Geologic Inference--Mning A ai ns:
D scovery: Marketability--Mning Qains: Mrketability

A decision of an admnistrative |aw judge hol di ng | ode
mning clains null and void on the ground cl ai nants
failed to overcone the Gvernnent's prina facie case
of the lack of discovery of a val uable mneral deposit
wll be affirned where clainants failed to denonstrate,
by a preponderance of the evidence, that the clains
enconpass mneralization of sufficient quality in
sufficient quantity to justify a prudent nan in the
further expenditure of his labor and neans wth a
reasonabl e prospect of success in devel opi ng a payi ng
mne. A valuable mneral deposit is not denonstrated
where it is shown that either a cla mdoes not contain
consi stent mneral val ues in any structure such that

a body of ore of any quality and quantity can be

proj ected or when any deposit that can be projected
cannot be extracted, processed, and narketed at a
profit.

APPEARANCES Roger F. Derking, Esq., and Philip F. Shuster, 11, Esq.,
Portland, Qegon, for Appellants; Arno Reifenberg, Esq., Gfice of the
General ounsel, US Departnent of Agriculture, Portland, Qregon, for
the Bureau of Land Managenent .

PN ON BY ADM N STRATI VE JUDGE GRANT

Leroy H and Sharon A ouser have appeal ed froma Decision of
Admini strative Law Judge Harvey C Saeitzer, dated Decenber 30, 1991,
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declaring the Robert E Nos. 1 through 6 | ode mining clains, (R MC 23893
through R MC 23898, null and void for the | ack of discovery of a val uabl e
mneral deposit. 1/

The subject mning clains, |ocated in 1960 (Nos. 1 through 5) and 1973
(No. 6), are situated insecs. 14 and 23, T. 38 S, R 10 W, Wllanette
Meridian, Qurry Gounty, Oregon, wthin the S skiyou National Forest. This
| and was designated part of the Kal mopsis WIderness Area on Septenber 3,
1964, pursuant to section 3(a) of the Wlderness Act, 16 US C § 1132(a)
(1994). Hfective January 1, 1984, it was w thdrawn fromappropriation
under the mining | aws, pursuant to section 4(d)(3) of the WI derness Act,
as anended, 16 US C § 1133(d)(3) (1994). That w thdrawal was subject to
valid existing rights.

O February 1, 1988, the Bureau of Land Managenent (BLM filed a
contest conplaint on behal f of the Forest Service, US Departnent of
Agriculture (Forest Service), charging that a val uabl e mineral deposit had
not been discovered wthin the [imts of any of the clains as of
Decener 31, 1983, the date of wthdrawal of the clains, and did not exist
at the present tine. 2/

An evidentiary hearing was hel d bef ore Judge Sneitzer over a span of
11 days including May 17-19; August 1-4, 6; and Decenber 17-19, 1990, in
Gants Pass, Qegon dty, and Portland, Qegon. A the conclusion of the
hearing and after carefully considering all of the evidence, Judge Sieitzer
i ssued his Decision. The Admnistrative Law Judge concl uded that the
Governnent had established a prina facie case that none of the clains
was supported by the discovery of a val uable mineral deposit and that the
claimants had failed to overcone that case by the preponderance of the
evi dence.

It is undisputed that the subject mning clains were |ocated i n 1960
and 1973 in an area where significant gold deposits had been di scovered in
the early 1900's. See Ex. 16 at 3. 3/ The gold was found in quartz veins
enbedded in fractures in greenstone. See Tr. 431; Ex. 16 at 4, Ex. 21
at 10 Qdains had originally been |located at the site in 1919 and
extensive mning activity had taken place thereafter. See Ex. 16 at 3.
Approxi natel y 2,000 feet of underground drifts, crosscuts, and rai ses had
been

1 Intheir notice of appeal fromJudge Sieitzer's Decision, the dousers
state that the record title interest of Ralph E Kaiser, the original
locator of all of the mning clains, was transferred to them"prior to the
hearings."” The caption of this case reflects the owners of record at the
tine the contest was fil ed.

2/ The actual date of wthdrawal was Jan. 1, 1984. See 16 US C

8§ 1133(d)(3) (1994).

3/ The page nuniber references for the various exhibits refer to the pages
of the exhibit itself rather than the page nunber of any excerpt froma
treati se contained in the exhibit.
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run at various levels by 1933. See Ex. 16 at 3; Ex. Kat 2. 1n 1928, a
smal | rich ore shoot was found in the No. 4 drlft now | ocated on the
Nos. 1and 2 clains. See Bx. 2, Ex. 16 at 3. Quer 3,800 ounces of gold
were reported y renoved f fromthe nine. See Bx. Kat 3. Qe lot of

sul phide ore fromthe drift was reported in 1933 to contai n 15. 365 ounces
of gold per ton. See Ex. 16 at 5. The ore renoved over the years was
reported to average 2.2 ounces of gold per ton. See Ex. AAat 3; Ex. K
at 7.

The clains were first examned by Gordon Lyda, a Governnent m neral
examner, in 1985. See Tr. 22. He took 11 sanpl es (Nos. 85-009 through
85- 019) fromall but the No. 6 claim See Tr. 26. The sanpl es were fire
assayed and the results are reported in Exhibit No. 3. The cont est
conplaint was filed in February 19838. n May 25, 1989, follow ng a
prehearing conference, Judge Sieitzer issued an order postponing the
schedul ed hearing in order to permt the clainants and the Forest Servi ce,
at their request, to engage in a joint examnation of the clains, followng
efforts by the clainants to rehabilitate underground workings. Twenty-
ei ght sanpl es were taken in Gctober 1989 fromall but the No. 6 claim and
split between the parties. See Tr. 27. The split sanples were separately
assayed by the parties and the results are reported in Exhibit Nos. 4 and 5
(Forest Service - Nos. 89-020 through 89-047) and Exhibit Nos. 6 and H
(claimants - Nos. 101A 101B 102 through 128). See Tr. 28-29, 29. The
Governnent' s 1989 sanpl es were reassayed in June 1990 in an effort to
ensure that the entire gold content of the sanpl es was accounted for,
including any "coarse gold." 4/ See Tr. 926-28; Ex. 25 at 3.

In May 1990, all of the clains (wth the exception of the No. 6),
along wth all the underground workings, were examned by Reb Bennett,
another Governnent mneral examner. See Tr. 339-40. The clains were al so
examned by the claimants' mneral experts. N cholas Barr exanmined the
clains on 3 days in 1989, and took 14 sanples fromthe Nos. 1, 3, and 5
clains in April 1989. See Tr. 394, 399-400. The fire assay resul ts of
t hese sanpl es (Nos. 415A through 415|\b are reported in Exhibit No. |I.
Thonas S. Bonn, an independent mine operator who testified on behal f of
the clai nants, examined the clains in My 1990, and took sanpl es from
the stope area inthe No. 5 claim See Tr. 190, 277. These sanpl es were
not assayed. The claimants have al so subnmtted the results of 10 sanpl es
(Nos. PM 001, RBE 001 through RBE 007, RBE008S, and RBE009S) taken by

4/ (Qoarse gold or the nugget effect refers to small particles of gold
having a high value that are found in the deposit. See Tr. 144, 614. The
difficulty posed by coarse gold particles is the | ack of uniform
distribution of the gold in the sanpl e which nay cause an unrepresentative
assay. See Tr. 620. \Men assaying sanpl es believed to contain coarse
gold, the sanple is screened or sieved to separate any visible particles of
gol d whi ch are then wei ghed and included in the cal culation of the gold
value. See Tr. 619-20, 1211.
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Gal lonay & Good Exploration (C& Q in 1985. The results are reported
in Exhibit Nos. A D and Y. The results of an additional 32 sanpl es
taken by J.E Mrrison in 1939 (Nos. 1 through 4), the Bureau of Mnes in
1976 (Nos. PK 1 through PK 11, R=1 through R&16), and Len Ranp in 1982
(No. PRO61) are also reported on Exhibit Nos. D and Y.

[1] In order to be valid and thus subject to patent, a mning claim
nust contain wthin its boundaries a "val uabl e mneral deposit” (30 US C
§ 22 (1994)). See 30 USC 8§ 29 (1994); Best v. Hunbol dt A acer M ning
@., 371 US 334, 335 (1963); Lhited Sates v. WIIlianson, 45 | BLA 264,
277-78, 87 1.D 34, 41-42 (1980). Such a deposit consists of a deposit
of mnerals of such quality and in such quantity as to warrant a person of
ordinary prudence in the further expenditure of his |abor and neans wth a
reasonabl e prospect of success in devel oping a val uable mne. See Girisnan
v. Mller, 197 US 313, 322 (1905). It is further said that a mneral
deposit wll be considered val uabl e where there is a reasonabl e |i kel i hood
that the val ue of the deposit exceeds the costs of extracting,
transporting, processing, and narketing it. See Lhited Sates v. (ol enan,
390 US 599, 600, 602-03 (1968); In Re Pacific Goast Ml ybdenum Q.
75 1BLA 16, 29, 90 I.D 352, 360 (1983). A deposit of sufficient size and
val ue need not be actual |y "bl ocked out." See Lhited Sates v. Hooker,
48 I BLA 22, 30 (1980); Whited Sates v. Pressentin, 71 1.D 447,
451 (1964), aff'd, Pressentin v. Wall, No. 1194-65 (DD C Mar. 19, 1969).
Nor nust the deposit be actually mned and milled at a profit or the
profitability of mning and mlling that deposit be guaranteed. See Barton
v. Mrton, 498 F.2d 288, 289, 291-92 (9%th dr.), cert. denied, 419 US
1021 (1974); Barrows v. Hckel, 447 F.2d 80, 82 (S9th dr. 1971); lhited
Sates v. Mannix, 50 IBLA 110, 117, 119 (1980); Lhited Sates v. Hooker,
supra, at 29.

In the case of land wthdrawn frommneral entry, a val uabl e mneral
deposit nust be shown to have existed on the claimas of the date of the
wthdrawal, as well as of the date of the hearing. See Lhited Sates v.
Hooker, supra, at 29. The reason is that, in the absence of a di scovery,
the Iand was w thdrawn fromappropriation under the mning | ans, and the
unpat ented cl ai mdeened void. See Andrew J. Van Derpoel, 33 | BLA 248, 250
(1978).

Wiere the Governnent contests a mining cla mbecause it is not
supported by the discovery of a val uable mneral deposit, it bears the
initial burden of making a prina facie case that no di scovery exists,
wher eupon the burden shifts to the clai mant to establish by a preponderance
of the evidence that a di scovery exists as to those natters placed in issue
by the Gvernnent. See Lhited Sates v. Springer, 491 F.2d 239, 242 (Sth
dr.), cert. denied, 419 US 834 (1974); lhited Sates v. Hooker, supra,
at 26-27. The ultinate burden of proof on these matters rests wth the
claimant. See Lhited Sates v. Taylor, 19 IBLA9, 22-23, 82 1.D 68, 73
(1975). Thus, as the Board observed in Taylor: "[Any doubt on the issue
of discovery raised by the evidence nust be resol ved agai nst the mining
clai mant, who bears the risk of nonpersuasion. * * * Were the clai nant has
failed to
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neet his burden of proof on discovery, the Judge nust find that there has
not been a discovery." 1d. at 24-25, 82 1.D at 74. |If the clai nant
however overcones the Governnent's prina facie case, the contest woul d be
dismssed. See Lhited Sates v. Lews, 58 | BLA 282, 289-90 (1981); Lhited
Sates v. Taylor, supra, at 25, 82 1.D at 74.

Judge Sweitzer found initially that the Governnent had established a
prinma faci e case of the |ack of discovery of a val uabl e mneral deposit
based on the testinmony of two qualified Governnent mneral examners. See
Decision at 11. V¢ agree. The testinony by Gordon Lyda and Reb Bennett,
the Governnent mineral examners, was that, based on their on-the-ground
survey of the clains and eval uation of the mneral val ues discl osed by
the sanpling conducted in 1985 and 1989 by the Governnent either al one or
jointly wth the claimants, none of the clains had mneral s of sufficient
quality in sufficient quantity to justify a prudent nan in the further
expenditure of his |abor and neans wth a reasonabl e prospect of success in
devel oping a paying mne. See Tr. 95, 348, 360. At best, they concl uded
that the clains exhibited "Isolated high values.” (Tr. 348.) The
testinony was sufficient to establish a prina facie case of the lack of a
di scovery on each of the clains. See Hallenbeck v. K eppe, 590 F. 2d 852,
859 (10th dr. 1979); lhited Sates v. Chappel I, 72 IBLA 88, 93 (1983);
Lhited Sates v. Hooker, supra, at 28.

Appel  ants contend that a di scovery has been shown on claimNos. 1
through 5 by a preponderance of the evidence and that the Administrative
Law Judge erred in reaching a contrary conclusion. Key to this argunent is
the contention that sanples relied upon by Gontestant's w tnesses and t he
Admini strative Law Judge were unrepresentative. The analysis of the
quality and quantity of mnerals on the subject clains by the Gvernnent
mneral examners was based on the Governnent's sanpling in 1985 and its
joint sanpling wth the claimants in 1989. Appellants chal | enge any
reliance on the 1989 sanpling, asserting that there were flaws in the
sanpl i ng nethods that undermne the reliability of the assay results and
reliance thereon by the Admnistrative Law Judge. They contend first that
the "differences” in results between the 1985 and 1989 sanples is itself
indicative that the 1989 sanpl es were not properly taken, processed, and
assayed. (Satenent of Reasons for Appeal (SR at 11.) W are not
persuaded by such reasoning. As Judge Saeitzer correctly noted,
differences in assay results may nerely indicate that the 1985 and 1989
sanpl es were taken fromdifferent |ocations or that, even if they were
taken in close proximty, the mneral values are unevenly distributed. See
Decision at 14; see also Tr. 193-95, 199, 285, 622-23. Dfferences do not
necessarily establish that the 1989 sanpl es were i nproper or
unrepresent ati ve.

Appel l ants contend that the 1989 sanpl es were i nproperly taken by Lyda
by the nethod of chip sanpling, rather than channel or chi p-channel
sanpling. See S(Rat 21. The evidence indicates that channel or chip-
channel sanpling is the techni que of choice for assessnent of the anount of
gold to be found in a deposit. See Ex. JJ at 6, Ex. 27 at 2; Tr. 107, 340-
41, 342-44, 454, 476. As proof that Lyda engaged in chip sanpling,

Appel l ants rely
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on his notes and testinony |abelling his sanpling nethod. See SC(Rat 22
(referring to Tr. 106; Ex. 48 at 2, 4, 5.) Lyda s characterization of his
sanpl e nethod was clarified, however, in testinony at the hearing. Based
on his observation of the sanple sites and Lyda' s description of his

sanpl i ng net hod, Bennett properly characterized the nethod used as chi p-
channel sanpling. See Tr. 146, 178-79, 348, 367. Appellants have not
refuted that testinony. Therefore, we find, as did Judge Sieitzer, that
Lyda properly engaged in chi p-channel sanpling. See Decision at 15.

Appel lants al so contend that the 1989 sanpl es were unrepresentative
because they contai ned an i nadequate amount of material. The evidence is
that the 1989 sanpl es were general |y between 5 and 6 pounds, wth 1 sanpl e
between 15 and 20 pounds. See Tr. 135-36. Judge Swaeitzer found, on the
basis of the testinony of Bayl or Reiner, a chemst for an assaying firm
that an average size sanple is 5 pounds. See Decision at 16 (referring
to Tr. 615). Appellants, however, refer to testinony that |arger sanpl es
are better, and that the nmini numsize shoul d be 10 pounds where the vein
contains coarse gold. See Tr. 195, 369-70, 398-99, 414, 479, 1342. |t
appears fromthe record that relatively |larger sanpl es have advant ages when
gold in the deposit is not unifornmy distributed as in the case of coarse
gold, inorder to accurately judge the average gold content of any segnent
of the deposit. (SR Appendi x at 2 (Handbook for Mneral Exaniners
(H3890-1) (Mar. 17, 1989), at 1\-1)). However, the overriding concern
iswthobtaining a "representative" sanple. 1d.; see Tr. 477. There
is no evidence that the sizes of the sanpl es taken in 1989 were not
representative of the gold to be found wthin the deposit. Thus, we are
not persuaded that those sanpl es shoul d have been disregarded. See Lhited
Sates v. Mirdock, 65 | BLA 239, 242-43 (1982).

Appel l ants next contend that the 1989 sanpl es were unrepresentative
due to the fact that they were not properly crushed. They assert that
the sanpl es were crushed and separated while wet, thus | eaving a residue
on the equi pnent which distorted sanpl e results. Appellants' experts
testified that there is a potential for loss of value fromwet clay
sticking to equi pnent when crushing and splitting wet sanples (Tr. 416) and
opi ned that this could account for differences between 1985 and 1989 sanpl e
assays. (Tr. 416-17.) However, as the Admnistrative Law Judge found,
the factual observation of Appellant Leroy d ouser who was present at the
sanpl ing and participated in the crushing was that there was no appar ent
resi due on the equi pnent, noting "it looked like it was fairly clean.”
(Tr. 881.) Inthis context, we are unable to find that Appell ants have
shown that the Administrative Law Judge erred in considering the 1989

sanpl es.

Qainants rely heavily on the doctrine of geologic inference in
support of their assertion of a discovery. That doctrine permts the
di nensions of a mneral deposit to be defined by extrapol ating, in
accordance wth sound geol ogi ¢ principles, fromsurface and underground
exposures of the deposit. See Lhited Sates v. Dressel haus, 81 | BLA 252,
268 (1984); lhited Sates v. Feezor, 74 IBLA56, 71, 90 I1.D 262, 270
(1983), vacated in part on other grounds and renanded, 81 |BLA 94 (1984);
Lhited Sates v.
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Hooker, supra, at 30; Lhited Sates v. Larsen, 9 IBLA 247, 261-62 (1973),
aff'd, Larsen v. Mrton, No. 73-119 Tucson (JAW (D Ariz. Sept. 24, 1974);
Lhited Sates v. Harenberg, 9 IBLA 77, 83 (1973). Thus, the various

di nensi ons of an ore body nay be reasonably inferred based on factors such
as the simlarity of geologic formations on a particular claimand in the
surroundi ng area, as evidenced in nearby workings. See Lhited Sates v,
Larsen, supra, at 262.

Geol ogi ¢ i nference nay not be enpl oyed in the absence of evidence of
the existence of a mneral deposit. See Lhited Sates v. Feezor, supra,
at 71, 90 1.D at 270. Mneral val ues nust be physically disclosed before
they may be projected by geol ogic inference. See Henault Mning Q. .
Tysk, 419 F.2d 766, 768 (9th dr. 1969), cert. denied, 398 US 950 (1970);
Lhited Sates v. Dressel haus, supra, at 268; Lhited Sates v. Feezor,
supra, at 80-81, 90 I.D at 276. That generally occurred here as a result
of sanpling. 5 Regardl ess of the fact that a mneral deposit has been
shown by sanpling on clains other than No. 6, Judge Saeitzer concl uded
that geol ogic inference may not be used to project the extent of a mneral
deposit on claimNos. 1 through 5 because the evidence did not show
relatively consistent mneral val ues that nay reasonably be projected
throughout the inferred structure. See Lhited Sates v. Feezor, supra,
at 7879, 90 I.D at 274-75; Lhited Sates v. Chanbers, 47 IBLA 102, 107
(1980). 6/

Appel | ants, however, contend that there is a continuity of
mneral i zati on on each of the clains that can be projected, by geol ogi c
inference, so as to establish a val uabl e mneral deposit on the claim
They start by objecting to Judge Saeitzer's determnation of the mneral
val ues to be found on each of the clains.

Appel  ants contend that Judge Sieitzer inproperly failed to reach a
concl usi on whether certain sanples, i.e., Nos. 89-033 to 89-035, 114 to

5/ Nbo sanpl es were taken in the case of the No. 6 clai mbecause the
claimants failed to identify any "di scovery points,” i.e., an exposure of
valuabl e mnerals. See Tr. 62, 807; Ex. J at 14. The Governnent m neral
examners were not required to uncover discovery points. See Hallenbeck v.
Kl eppe, supra, at 859; Lhited Sates v. Chappel |, supra, at 93. It was
sufficient for purposes of establishing a prina facie case that they did
not observe any exposure of valuable mnerals on the claim See Lhited
Sates v. Mavros, supra, at 307-08; Lhited Sates v. Chappel |, supra,
at 93; Lhited Sates v. Hooker, supra, at 28. The clainants failed to
overcone that case where they presented no evi dence regardi ng any
mneralization to be found on the claaim See Ex. GC Thus, the cla mwas
properly declared invalid. See Lhited Sates v. Anerican | ndependence
Mnes & Mneral's, 122 | BLA 177, 182, 184 (1992).
6/ Wiile testinony of clainants' experts regarding the geol ogy of the
area and experience wth successful devel opnent of simlar deposits nay
be relevant to application of geologic inference to project the extent of
a deposit, "isolated and erratic high val ues are sinply incapabl e of
giving rise to an inference that better val ues exi st sonepl ace on a claim”
Lhited Sates v. Feezor, supra, at 78, 90 |.D at 274.
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116, and 415L, were taken fromthe No. 1 or No. 2 claim W& note that the
Judge was unabl e to do so, based on the fact that there was a conflict in
the testinony and exhibits that he sinply could not resol ve. See Decision
at 4, 21. V¢ agree. The sanples are admtted y on or very near ar the
boundary line between the clains. See SCRat 80. Further, the evidence is
inconflict between the testinony of Lyda, Barr, and Sharon douser. See
Tr. 44-45, 406, 601, 674, 1038; EBEx. 48 at 3; EXs. B D and Y. There has
never been an official mneral survey. In the end, we need not resol ve
this question because, whether we consider the sarrpl es to be wthin either
the No. 1 or No. 2 claim thereis still an erratic distribution of mneral
val ues, thus precluding a geol ogi c projection of a mneral deposit of any
partlcular quality on either claim

Appel lants further contend that certain sanpl es were i nproperly
i ncl uded by Judge Sweitzer in determning whether a val uabl e mneral
deposit is to be found on any of the clains.

Appel lants first object to the inclusion of sanpl e Nos. 89-024 t hrough
89-026, PK-1 through PK-6, PK-8, and PK-9, in the case of the No. 1 claim
on the ground they were taken outside the discovery area on the claim
i.e., aveininthedrift inthe No. 3 tunnel starting about 120 feet north
of the portal. (SR at 83.) Appellants contend sanpl es PK 1 through 3
were surface sanpl es randomy taken. |1d. These sanpl es discl osed val ues
of 0.007 oz./ton (No. 89-024), 0.002 oz./ton (Nb. 89-026), a trace (PK-1),
and no gold (PK-2 through PK-6, PK-8, and PK-9). See Ex. 25 at 3; Ex. D
It is true that these sanpl es were not taken fromthe section of vein about
120 feet north of the portal inthe No. 3 tunnel. See Exs. Cand D V¢
note, however, the testinony of Sharon d ouser wth respect to the
location of the di scovery poi nt varied sonmewhat from Appel lants' assertion
on appeal . Thus, she testified to discovery points at the apex of the vein
on the surface exposure in the road cut at the northern clai mboundary at
the point on the plan shown by the blue triangle (Ex. D Reference 1 (85-
018)) and in the reopened | evel 3 workings. See Tr. 796-8. As respondent
points out, the fact that sanples PK-1 and 2 were taken in the road cut and
P-3 was in cl ose proximty refutes the contention that these were random
sanples. See Ex. D Respondent's Reply Brief at 53. Even focusing on the
si ngl e di scovery area now enphasi zed by Appel lants, it is clear fromsanple
Nos. 415L; PK-1 through 3; 89-33 through 35; 114 t hr ough 116; 85-18; 89- 20,
89-23; and 101A 101B, 104 that there is an erratic distribution of mneral
val ues, thus precluding a geol ogi c projection of a mneral deposit of any
particular quality on the No. 1 claim Indeed, the val ues discl osed by the
sanpl es range froma trace to 0.243 oz./ton, averaging 0.062 oz./ton. 7/

7l Appellants would al so include sanpl e Nos. PK-7, 10, and 11 as
representative sanples on daiml1l. (SRat 84-85. ) However, these are
also located renote fromthe di scovery area and sanpl e PK-11 appears to be
a dunp sanpl e which is not representative of mneral in place. A show ng
of mneral values in a sanpl e taken froma pile of |oose naterial on a mne
dunp, with no evidence of the origin of that naterial, is not probative

of the existence of a valuable mneral deposit. Uhited Sates v. Mvros,
122 I BLA 297, 306 (1992); see Lhited Sates v. Parker, 82 IBLA 344, 356-57,
368-69, 91 1.D 271, 278-79, 285-86 (1984).
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Applying a 90-percent mining recovery rate 8 reduces this average val ue
to 0.056 oz./ton, well bel ow Appel | ants' projected "cut-off grade" of

O 128 oz. /ton vhi ch the Administrative Law Judge found to be reasonabl e
"assumng" the clainants' cost and revenue estinates are accurate.
(Decision at 29.) 9/ This val ue woul d be reduced even further in order to
properly account for a mini num3-foot mining w dth.

Appel  ants next object to the inclusion of sanpl e Nos. 89-036 and 89-
037, in the case of the No. 2 claim where they were taken outside the
di scovery point on the claim which was close to the southern boundary |ine
of the claimnear the | ocation of sanple No. 85-018. V& agree. These
sanpl es both di scl osed val ues of |ess than 0.002 oz./ton. See Ex. 4; Ex.
25 at 3. However, they were taken froma different |ocation than the ot her
sanpl es on the clalm were not taken froman identified vein, and were
taken froman outcrop that reveal ed no evidence of nmineralization. See
Tr. 46; BEx. 48 at 4, Ex. D Thus, they do not reflect other nmineralization
on the claimand shoul d have been excl uded. Nevert hel ess, even excl udi ng
these sanples, it is clear that there is an erratic di stribution of nineral
val ues, thus precluding a geol ogi c projection of a mneral deposit of any
particular quality on the No. 2 claim Indeed, the val ues (di scl osed by
sanpl e Nos. 85-018, 89-033 through 89-035, 114 through 116, and 415L) range
from0.019 to 0.243 oz./ton, averaging 0.103 oz./ton. See S(Rat 85.
Agal n, applyi ng 90-percent mining recovery rate reduces this average val ue

8/ Reb Bennett testified that an appropriate mning wdth for stope mning
invol ved here woul d be between 3 and 4 feet (Tr. 345) and he used this
mning wdth in his calculations. (Tr. 1142-43; Ex. 37.) Bennett

concl uded that, due to the fact that mning woul d i nevitably recover

resour ces containing no gol d val ues, the expected recovery shoul d be
decreased by 10 percent to account for this. See Tr. 347, 1142. However,
he did not dilute the sanpl e val ues in instances where the sanpl e w dt hs
exceeded 3.3 feet in the case of a projected 3-foot mning wdth and

6.05 feet in the case of a projected 5.5-foot mning wdth, because the

val ues were deened to extend across the entire actual mning wdth. See
Ex. 37, at 1; Bx. 38, at 1. Appellants have not chal | enged this 90-percent
mning recovery rate, and we adopt it here.

9/ The "cut-off grade for a viable mning operation is the | onest grade
of the nmineral resource that woul d have to be recovered in order for the
revenues derived frommning and mlling to cover the costs thereof, and
leave a profit. See Lhited Sates v. ressel haus, supra, at 264 n. 11,
citing US Departnent of the Interior, Bureau of Mnes, A Dctionary of
Mning, Mneral, and Related Terns 294 (1968). Appel |l ants have cal cul at ed
this formil a by dividing the total costs for mning and processing a ton of
resources by the product of the price of gold tines the mll recovery rate
of 80 percent. ((ontestee's (pening Brief at 64.) Appellants adopted an
80-percent mlling recovery rate. See Tr. 824, Ex. QC Bennett nade a
simlar allowance for |osses that would |neV|tany occur during mlling
operations. See Tr. 1145.
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0.092 oz./ton, well bel ow Appel lants' projected cut-off grade of 0.128
oz./ton. This val ue woul d be reduced even further in order to properly
account for a mninum3-foot mning wdth. Further, we note that all the
sanpl es avail abl e are | ocated i n one surface | ocat i on. See EX. D Sanple
No. 415Mtaken by Barr across a zone of vein naterial approxinately 20 feet
to the east of sanple 415L reflected a val ue of |ess than 0.003 oz./ton.
(Bx. I, Tr. 406.) 10/ Hence, the evidence supports the finding of the
Admlnl strative LaWJudge that the val ues disclosed are too erratic to
support a geol ogic inference of a mnabl e deposit.

Appel lants contend that certain sanpl es were inproperly excl uded by
Judge Sweitzer in determning whether a val uabl e mneral deposit is found
on any of the clains. Appellants first object to the exclusion of sanple
Nos. 89-044, 89-047, 125, 128, 415B and 415E, in the case of the No. 3
claim and sanpl e Nos. 89-043 and 124, in the case of the Nbo. 4 claim
(SR at 69-71, 88.) These sanpl es reveal ed gol d val ues of 0.135, 0.197,
0.113, 0.190, 0.052, 0.064, 0.086, and 0.067 oz./ton. See Exs. 4, 5, 6,

H and I. Judge Saeitzer's Decision indicates that these sanpl es were
excl uded because he concl uded that they were taken parallel to, rather
than across, the strike of the vein, and thus did not properly represent
the mneralization to be found therein. See Decision at 7. He based his
determnation that sanpl es shoul d be taken across the strike of the vein on
a treatise (Mning Geol ogy (1948)) by High Exton MKinstry, a noted geol ogy
prof essor, whose work is relied upon by both parties. See Decision at 19.
Indeed, we find that MK nstry recomrmends taking sanpl es across, rather
t han along, the strike of a vein, thus cutting across all of the
mneralized bands in the vein. See Ex. JJ at 3-4. The purpose is to
obtain an indication of the value of all of the vein naterial that woul d be
mned at a certain point wthin a particular mning wdth. See Tr. 49. It
is not sufficient to sanple only a portion of the vein W dt h, especially
along the edges or in the center of the vein. See Tr. 389, 1045-46. V¢
can find no endorsenent of sanpling along the strike of a veinin
MKi nstry's treatise or in the testinony by any expert. The record
supports the concl usion that sanpl e Nos. 89-044, 89-047, 125, 128, 415B,
415E, 89-043, and 124 were taken al ong the stri ke of the vein. See Tr. 49-
51, 403-404, 492-93; Ex. 48 at 5-6. There is no evidence that the sanpl es
were cut across the vein, either perpendicular to the vein walls or at an
angle. 11/ Thus, such

10/ Appellants projected a mneral deposit of 5,111 tons between | evel s 3
and 4 on claim?2, but presented no sanpl es of the vein at level 3 or 4 on
clam2 (Es. D J.)

11/ Such sanpling is permtted by MK nstry:

"Mbst orebodi es have sone senbl ance of banding or |ayering. * * *
Snce the distribution of netals is apt to fol |l ow such bandi ng, a sanpl e
taken across it so as toinclude all of the bands is likely to be the nost
representative. Athough a sanple taken at right angles to the plane of
layering wll give the shortest length of cut, the channel nay cross the
| ayers at any convenient angle so long as it cuts all of the |ayers and
cuts themall at the sane angle.”

Ex. JJ at 3-4 (enphasis added). Wiile we recogni ze that a bul k sanpl e
whi ch includes the full wdth of the vein nay be representative of the
mneral naterial inthe vein, that is not the nature of the sanpl es here.
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sanpl es were properly excluded by Judge Sieitzer. 12/

D scounting those sanpl es that are not considered to represent the
true extent of mneralizationinthe veins, 13/ it is evident that the
clains contain mneral val ues that were properly characterized by the
Governnent mneral examners as "erratic.” (Tr. 38.) In the case of the
No. 3claim the 11 sanpl es range froma trace of gold to 1.03 oz./ton.
Wiile the arithnetical average of the sanples is 0.166 oz./ton, this is
largely attributable to 2 sanples at the sane |ocation in the drift which
were significantly higher in value than the rest. See Ex. F. Sanpl es
taken at other points inthe drift were substantially |ower. Bennett
noted that the surface outcrop of the vein projected by clai nants was
not apparent and al so noted the absence of any sanpl es taken at the
surface. (Tr. 1123.) In the case of the No. 4 claim the 3 sanpl es range
froma trace of gold to 0.005 oz./ton, wth an arithnetical average of
0.003 oz./ton. Despite suggestions by Appellants to the contrary, we
find that the evidence did not denonstrate that there was a continuity
of val uabl e mneralization on any of the clains.

After reviewng the evidence wth respect to claimNos. 1 through 5,
Judge Sweitzer found that "because no mneral deposit was di scl osed on such
clains, but only isolated mneralization, Messrs. Barr and Bonn i nproperly
relied upon geol ogi cal inference, using nonrepresentative sanples, historic
data, and other infornation, to support their opinions that these clains
each contai ned a val uabl e mneral deposit.” (Decision at 23.) After
review ng the record on appeal, we agree that the claimants failed to
establish that the clains contain a deposit of sufficient quality in
sufficient quantity to justify a prudent nan in the further expenditure of
his | abor and neans wth a reasonabl e prospect of success in devel oping a
paying mne. A best, the clainants denonstrated that the clains contain
i solated high gold val ues that are not shown to continue to any extent.

12/ Appellants assert that they were inexperienced, that they relied upon
the expertise of Lyda in sanpling the clains, and that Lyda was under a
duty to take sanpl es across the vein regardl ess of any contrary
instructions fromclai nants. See Appellants' Response to Forest Service
Answer at 23.) Appellants use the fact that Lyda took sanpl es al ong the
vein to question his conpetence as a mneral examner. See Appellants'
Response to Forest Service Answer at 24. The record indicates that the
sanpl es were taken by Lyda at the request of claimants despite his opini on
that they were not valid. See Tr. 49, 439. |In any event, we note that
nothing in Lyda's sanpling efforts precluded or even inhibited the
claimants fromentering any of the clains or, ultinately, denonstrating the
di scovery of a val uable mneral deposit on any of themby taking their own
sanpl es or otherw se. See Appellants' Response to Forest Service Answer

at 28-29.

13/ Sanples taken fromthe floor of a drift (Nos. 89-021, 89-022, 102, and
103) and sel ected sanpl es (Nos. RBE-002 and RBE-003) were al so properly
excluded. Lyda testified that material sanpled fromthe floor of the drift
is not mneral in place and there is no way to tell where it cane from

(Tr. 35-36); see Tr. 1099-1100; Ex. JJ at 5.
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Such val ues have | ong been consi dered i nsufficient to denonstrate the

di scovery of a val uabl e mneral deposit where (as here) there is no
corroboration of any continuity of such mneralization beyond the
particul ar isolated | ocation(s) or for any distance along a vein or

el sewhere. See Barton v. Morton, supra, at 291; Lhited Sates v. Feezor,
supra, at 78-79, 90 I.D at 274-75; Lhited Sates v. Véekley, 86 IBLA 1, 6
(1985); Lhited Sates v. Ransher Mning & Engineering @., Inc., 13 IBLA
268, 273 (1973), aff'd, Ransher Mning & Engineering G. v. Secretary of
the Interior, No. 74-3062-WB (CD Gl.), aff'd, 544 F.2d 526 (9th dr.
1976); Lhited Sates v. Harper, 8 IBLA 357, 370 (1972).

In his Decision, Judge Sneitzer acknow edged that al though the sanpl es
for clamMNo. 5simlarly reveal ed "erratic" mneral val ues (see Tr. 58,
100-01, 102), he found that the inconsistency was "l ess" and the average
val ue "nuch higher," than in the case of the other clains. See Decision
at 23. Accordingly, the Admnistrative Law Judge further anal yzed the
evi dence regarding the quality and quantity of the mineral deposit exposed
on claimNo. 5.

Barr, one of the claimants' experts, concluded that the No. 5 claim
contains deposits totalling 1,063.5 tons of neasured resources and an
additional 1,634.3-ton deposit of indicated resources. 14/ See Tr. 429-31;
Ex. 19. He based this conclusion on a determnation of the di nensions of
two vein structures observed on the cla min underground worki ngs.

Barr cal cul ated the dinensions of the first structure (known as the
"Robert E vein"), arriving at a length of 60 feet, awdth of 2.8 feet,
and a dinension up dip to the surface of 50 feet. See Tr. 429; Ex. J at
13; Bx. 19. 15/ As such, he determned that the deposit contained 746.7
tons of neasured resources, having an average grade of 0.134 oz./ton. 16/
See Tr. 429; Ex. B Ex. J at 13; Ex. 19. Barr projected the vein al ong
the drift for atotal of 118 feet, at a wdth of 2.8 feet. Based on a
proj ected down dip extension of 39 feet, he determned that it contai ned an
additional 1,145.4 tons of indicated resources, al so having an average
grade of 0.134 oz./ton. See Tr. 430; Ex. B Ex. J at 14; Ex. 19.

14/ The definitions of neasured and indicated resources are taken from
Lhited Sates v. Feezor, supra, at 84, 90 I.D at 277-78 (quoting from
Principles of the Mneral Resources dassification System US Geol ogi cal
Survey Bulletin 1450-A at A3-Ad). See Ex. 18.

15/ The length of the Robert E vein along the strike was actual |y
neasured by Barr as 78 feet. (Tr. 539-40.) In using a length of 60 feet
inhis calculations, Barr was subtracting the 18-foot length of the vein
under the stope/rai se which he regarded as a divergent structure. See
Bx. 19; Tr. 429.

16/ Barr arrived at a tonnage figure on the basis that there was 1 ton of
resource for every 11.25 cubic feet of resource. See Tr. 491-92; Ex. 19.
The Governnent does not dispute this figure, though Bennett believed that
the factor should actually be 12, due to the particular nature of the
mneral deposit. See Tr. 1274-75.
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Barr next neasured the second structure (known as the "S ope Vést
Dift"), arriving at alength of 20 feet, awdth of 5.5 feet, and an up
dip extension of 50 feet. See Tr. 430, Ex. J at 14; Ex. 19. Thus, he
determned that it contai ned 316.8 tons of neasured resources, having an
average grade of 0.668 oz./ton. See Tr. 430; Ex. B Ex. J at 14; Ex. 19.
Barr also projected a 25-foot down dip extension of the raise structure
over a vein strike length of 40 feet, at awdth of 5.5 feet and a depth of
25 feet. See Tr. 430; Ex. J at 14; Ex. 19. Based on this, he cal cul ated
an additional 488.9 tons of indicated resources, al so having an average
grade of 0.668 oz./ton. See Tr. 430-31; Ex. B Ex. J at 14; Ex. 19.

Judge Sweitzer in his Decision was unabl e to accept Barr's assessnent
of the quantity and quality of mneral naterial found on the No. 5 claim
The Admini strative Law Judge noted key shortcomngs in the evi dence
presented by clainmants. Hrst, he noted that the projections of quantity
and quality were based on the data shown in Exhibit Y which he found to be
unreliable. This finding of the unreliability was based on the sel ective
use of higher sanpl e val ues while omtting | ower sanpl e val ues, inaccurate
sanpl e di nensi ons affecting clai nants' weighting of particul ar sanpl es,
failure to weight sanples by mining wdth and area of influence, and use
of unrepresentative sanpl es taken along the vein. (Decision at 59, 24.)
Wth respect to the projection of the vein structure observed in the west
drift and in the west drift stope upwards to the surface, Bennett pointed
out that in the absence of any sanples in the structure at the surface,
projection of values to the surface was a matter of "conjecture.”

(Tr. 1042-43.) Further, the 100-foot by 200-foot "surface ground sl ui ced
pit" referenced by Barr as the surface exposure of the vein (Ex. J at 12)
was noted by Bennett to be perpendicular to the strike of the vein which
posed problens in interpreting that as the surface exposure of the vein.
(Tr. 1133.) The Administrative Law Judge al so found a | ack of evidentiary
support for Barr's extension of the vein eastward for a total length of
118 feet, noting the decline in value of the sanpl es on the eastward
extension of the vein. (Decision at 25; Ex. E) Appellants have not
refuted this evidence.

Bennett, on the other hand, cal culated the quantity and quality of
resources in the deposit on the basis that the Robert E vein has a | ength
of 79 feet, 17/ a mning wdth of 3 (or, alternatively, 4) feet, and a
depth of 39.5 feet, while the Sope Wst Drift has a length of 11 feet, a
wdth of 55 feet, and a depth of 5.5 feet. See Ex. 37 at 4, Ex. 38 at 4,
6. The lengths were the observed | engths of the veins sanpl ed by the
Governnent and the clainants. The depths were based on one-hal f the
di stance of the strike of the vein, according to the accepted rul e-of -
thunb. See Tr. 1145; Ex. JJ at 13; Ex. 37 at 4; Ex. 38 at 4, 6. The wdth
was based on the likely wdth that woul d be recovered during mning
oper at i ons.

17/ Bennett concluded that the vein ran for 79 feet on the basis of
inclusion of the portion of the vein passing by the stope area. See
Tr. 1132-33, 1142; Exs. 19 and E
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Based on these dinensi ons, Bennett determined the vol une and average
grade of the mneral naterial contained in the two structures. |n doing
so, he used the average val ue at each sanpl e point across the full mning
wdth (i.e., the weighted average value) and along the full |inear extent
of the sanpl e's zone of influence. Thus, he miltiplied the | ength of each
sanpl €' s i nfl uence by the wei ghted average val ue at that sanpl e poi nt and
then divided the total of all of these suns (taken fromall of the accepted
sanpl e points along the vein structure) by the total length of the
structure. The overall average grade al so refl ected the 90-percent mni ng
and 80-percent mlling recovery rates. See Bx. 37 at 1, 2, 4, Ex. 38 at 1,
2, 4, 6.

As such, the Robert E vein was found to contain 832.1 tons of
mneral naterial, having an average grade of 0.050 oz./ton (3-foot mning
wdth), or 1,109.5 tons of mneral naterial, having an average grade of
0.041 oz./ton (4-foot mning wdth). See Bx. 37 at 4. Including C&G
sanpl e No. RBE 005 changed the average gr grade to 0.055 oz./ton (3-foot
mning wdth) and 0.050 oz./ton (4-foot mning wdth). See Ex. 37 at 5.
The Sope Vst rift was found to contain 24.4 tons of mneral naterial,
havi ng an average grade of 0.293 oz./ton. See Ex. 38 at 2. Includi ng C&
G sanpl e No. RBE004 changed the | ength and depth of the vein structure
to 11 and 5.5 feet, thus increasing the tonnage to 29.6, wth an average
grade of 0.291 oz. Jton. See Bx. 38 at 4. Includi ng Bureau of Mnes sanpl e
Nbs. RE 13 through R& 16 changed the average grade to 0.167 oz./ton. 18/
See Ex. 38 at 6.

In determning the quality of the mneralization contained in the
Robert E vein and the Stope Vést Drift, Judge Sieitzer relied on Bennett's
assessnent. See Decision at 26. He, thus, rejected Barr's anal ysis, as
reflected on Exhibit No. Y, for a nunber of reasons. The first was that it
was based on what he found to be inaccurate reports of the wdths of
various sanpl es. Judge Saeitzer used Lyda s contenporaneous notes
regarding sanple wdths in all instances. See Decision at 5-6. Appellants
have not established any error in this respect.

Judge Sneitzer al so disregarded Barr's analysis of the quality of the
mneral i zati on because he did not take into account the anticipated w dth
that woul d be mned. See Decision at 8 (referring to Tr. 1085-86). Judge
Sieitzer properly held that the mining wdth nust be taken into account.
See Whited Sates v. Mavros, supra, at 308, 309, and cases cited therein.
The reason is that, in mning a vein, it is not just the veinthat is
extracted and removed fromthe mine. Rather, mning wll extract material
across a certain "mning wdth,” given the type of equi pnent bei ng used.

18/ Appellants point to the fact that Lyda determned in 1985 that the
deposit in the Sope Vst Drift contains 720 tons, based on di nensi ons of
20 feet inlength, 85 feet inwdth, and 50 feet in depth. See Tr. 139,
1243 (743 tons). This determination was refuted by Lyda at the hearing.
See Tr. 140-41.
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To the extent that the veinis contained (as it oftenis) inonly a portion
of that wdth at any given point, the mneral val ue disclosed by a sanpl e
at that point wll, inthe course of mning, be diluted by the additional
naterial on either or both sides of the vein (often contai ning no mneral
val ues) that nust al so be extracted. See Tr. 345-47. Thus, in order to
determne the true value of the naterial extracted at a given point so
that it can be justly conpared to the cost of extraction of that naterial,
the val ue of the sanpl e nust be spread across the full mning wdth. The
appropriate nethod is to miltiply the sanpl e val ue by the sanpl e w dth

and then divide by the mning wdth. See Ex. JJ at 7; BEx. 35 at 2. It is
evident that Barr failed to do this. See Tr. 1085-86; Exs. 19, B and Y.
Appel lants have failed to refute this. 19/ By contrast, Bennett correctly
det ermned the wei ghted average val ue across a 3-foot (Robert E vein)

and a 5.5-foot (Stope Vst Drift) mning wdth at each sanple point. See
Bx. 37 at 1-3; Bx. 38 at 1.

Judge Swneitzer al so disregarded Barr's anal ysis of the quality of
the mneralization because he did not take into account the area al ong
each vein properly deened to be influenced by each sanpl e. See Deci sion
at 8 (referring to Tr. 1086, 1090-91). It is well-accepted that any gi ven
sanpl e does not just reflect the mneral val ues at the sanpl e point, but
rather wll reflect the val ues for sone di stance al ong the vein on either
side of the sanpl e point towards the next sanple point, i.e., the area or
zone of influence. See Ex. 35 at 2; Bx. JJ at 7-8. The accepted rule is
that the influence of a particular sanple wll be deened to extend one-
hal f the distance to the next sanple point along the strike of the vein in
either direction. 20/ See Tr. 1086, 1090-91, 1141-42; Ex. 34 at 2; Ex. 35

at 2, Bx. JJ at 7-8.

19/ Appellants argue that they initially did determne a "wei ghted
average." See S(Rat 101. However, the nethod they outline reflects only
a determnation of the average gol d val ue disclosed wthin the vein or

vei ns sanpl ed on each claim It does not determne the average gol d val ues
disclosed wthin the vein or veins and the adjacent naterial, to the extent
of the accepted mning wdth. They state that they first cal cul ated the
total val ue disclosed at each sanpl e point by multiplying the hi ghest val ue
disclosed at that point by the wdth of the sanple at that point and then,
inthe case of each claim divided the total of these results as to all of
the accepted sanpl es by the total of the widths of the sanples. See SR

at 101. This is borne out by Exhibit Nos. Band Y. There is no

consi deration of mning wdth since the sanpl es are only wei ghted across
the sanpl e wdths, which are not always equal to the accepted mining w dth.
See SCRat 104, Exs. Band Y.

20/ In averaging the grade wthin a particul ar vein, the accepted
procedure is to first multiply the length of the area of influence of a
particul ar sanpl e by the average width of the vein in the zone of influence
and then by the grade at that point. The results of all of the sanpl es
along the vein are then totall ed and divided by the sumof the nultipl es

of the lengths of the area of influence and the wdths of the vein. See
Bx. 35 at 2-3.
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Appel lants point out that application of the area of influence
principl e assunes that the grade of the deposit changes at a uniformrate
or that the val ue disclosed at a particul ar sanpl e point extends hal fway to
the next sanple point. See SORat 110 (quoting fromEx. JJ at 8). This
principle is |ess hel pful when the distribution of nineral values is highly
erratic. Judge Saeitzer did not ignore this caveat. He only accepted use
of thisruleinthe case of the No. 5 claim where he was wlling to assune
that the val ues disclosed were relatively consistent. In effect, he gave
Appel l ants the benefit of the doubt, possibly extending the influence of a
sanpl e beyond its actual limts. Indeed, it may be true that there are no
val ues on either side of the sanpl e points. Appellants have not
established that this was prejudicial error.

It is evident that Barr failed to enpl oy areas of influence in his
calculations. See Tr. 1085, 1086; Exs. 19, B and Y. Appellants have
failed to refute this.

Qveral |, the strongest reason for disregarding Barr's anal ysis of the
quality of the mneralizationis the fact that the clainants admtted y
focused, in nost cases, on only the sanpl es discl osing high gol d val ues,

di scar di ng those wth | ow val ues. See Tr. 750- 51, 1134-35, 1153, Ex. Y,
Ex. QC There is no justification for such a sel ective approach in
determning the quality of mneralizationin avein. See Tr. 1041, 1079,
1326.

Appel l ants contend that some of the sanpl es used to deternmine the
average grade of mneral naterial on the No. 5 clai mshoul d be excl uded
since they are not representative of the resources on that claim They,
thus, seek the exclusion of sanpl e Nos. 85-014, 85-015, and 89- 042,
havi ng gol d val ues of a trace (85-014 and 85-015) and 0.016 oz./ton (89-
042), because all three sanpl es were taken outside the area of the Robert
E vein and Sope Vést Irift. See SORat 74. The Robert E vein and S ope
Vest Drift areas were considered by both the clai mants and the Gover nnent
to potentially have a val uabl e mineral deposit. Sanple Nos. 85-014 and 89-
042 are clearly outside these areas. See Exs. 9, D and E Thus, they are
not gernmane to a di scovery based on a dep03|t inthese areas. 21/ ¢ note,
however, that they were excluded by Bennett in his cal cul ations s of the
average grade in the Fobert E vein and Stope Vést Drift. See Exs. 37
and 38. However, although sanple No. 89-015 is at the end of the Robert E
vein, we agree that it must be considered in terns of its area of influence
wthinthe drift area even though it may be excl uded when cal cul ati ng
average grade. 22/ See Exs. Dand E This is howit was enpl oyed by
Bennett. See Ex. 37 at 3, 4.

21/ To the extent that Appellants predicated a di scovery on a deposit
enbracing a vein strike length of 118 feet as stated in Barr's report

(Ex. J at 13-14), these sanpl e points were rel evant.

22/  Adjusting the grade and tonnage by elimnating sanpl e No. 89-015, the
grade of the resource bl ock woul d be 0.0683 oz./ton and the resource bl ock
woul d contain 806 tons. This result woul d not change our concl usi on.
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Judge Sweitzer accepted Bennett's determination that the No. 5 claim
contains 832.1 tons of mneral nmaterial at 0.055 oz./ton in the Robert E
vein and 29.6 tons of mneral material at 0.167 oz./ton in the S ope Vést
Drift. See Decision at 31. Appellants argue that he, thus, inproperly
ignored Bennett's other determnation of the resource block in the S ope
West Drift, excluding the Bureau of Mnes sanples, i.e., 29.6 tons of ore
containing 0.291 oz./ton. They note that this ore body woul d neet Judge
Sneitzer's cut-off grades for a val uabl e mneral deposit, i.e., 0.184 and
0.195 oz./ton. See Decision at 31.

Appel | ants seek to excl ude the Bureau of Mnes sanpl es. They contend
that the Bureau sanpl es general |y shoul d be excl uded because they were not
taken in the presence of the claimants and there is uncertainty as to where
and how they were taken and assayed. See S(Rat 7 (citing, e.g., Whited
Sates v. Mller, 91 IBLA 245, 250 (1986)).

V¢ are not persuaded that there is any basis for excluding the
Bureau of Mnes sanples as arule in determning the quality and quantity
of mneralizationin the Robert E vein and Sope Vst Ixift. There is no
requi renent that they be taken in the clainants' presence in order to be
consi dered valid sanpl es. A though the manner in which the sanpl es were
taken and assayed was not introduced i nto evidence by the Governnent, the
results of the assays of these sanpl es were reported to the clai nants by
the Bureau of Mnes, along wth the | ocation and wdth of the sanpl es, and
this evidence was introduced at the hearing by clainants. See Tr. 736-40;
Exs. Dand Y. 23/ The circunstances of this evidence, thus, Targely
overcone any difficulties wth determning howthe sarrpl es were taken. See
Lhited Sates v. Burt, 43 IBLA 363, 367-68 (1979). Further, there is a
presunption that the sarrpl es vere correctl y taken and assayed by the
Governnent enpl oyees. See Lhited Sates v. Ransey, 84 I BLA 66, 69 (1984).
The burden then devol ved to the clainants to denonstrate that the sanpl es
were not correctly taken and/ or assayed. Appellants failed to carry that
burden. Further, in the case of sanple Nos. R&6, R&15, and R&16, the
evidence is that they were taken fromthe Robert E vein or the veinin
the Sope Vést Ixift, either in close proxinmty to another rel evant sanpl e
(RE6 taken near sanple No. RBE-005) or above the 11-foot level in the
stope (RE15 and R=16). See Tr. 739; Ex. D Therefore, these Bureau
of Mnes sanpl es shoul d be just as i ndi cative of the mineralization to be
found in the veins at those points as the other sanpl es, and thus need
not be excluded froma determnation of the average gr ade in the resource
bodies. See Lhited Sates v. Gopple, 81 IBLA 109, 126 (1984). Qher
Bureau of Mnes sanples are pr operly excl uded since they were taken outside
the discovery areas, and were in fact excluded by Bennett. See Exs. 37
and 38.

23/ Sharon douser testified that Bureau of Mnes sanpl es BM 15 and 16
show ng no gold were omtted fromExhi bit Y because "they weren't show ng
the value of gold and | was attenpting in this val ue determnation to
sinplify and show not every sanpl e taken on the property but sanples wth
value." (Tr. 740.)
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Appel lants al so contend that the anal ysis relied upon by Judge
Shei tzer i nproperly excluded sanpl e No. 89-028, reflecting a val ue of
1.570 oz./ton, in determning the average val ue of ore in the Sope Vést
Dift. See BEx. 4 The Admnistrative Law Judge' s Deci sion indicates that
he di d so because Lyda' s testinony and the cont enpor aneous notes nade by
Lyda regardi ng how he took the sanple indicate that it was taken al ong,
rather than across, the vein. See Decision at 7, 7 n.3 (referring to
Tr. 1359-61 and Ex. 48 at 2 ("4[-foot] chip sanple on vein parallel to
slickenside")). See also Tr. 56 ("89-028 * * *. Taken parallel to the
vein over a length of four feet. Taken along the vein.") W& agree wth
Judge Sweitzer's concl usion where the only contrary evidence is Barr's
later recoll ection regarding the nanner of sanpling, and Lyda' s testinony
indicates that Barr nmay have mstakenly referred to anot her nearby sanpl e
location (No. 89-027). See Tr. 1346-52, 1359-61, 1370, Ex. PP.

Judge Sweitzer concluded that neither of the two resource bodi es
wthinthe No. 5 claimcould be extracted, renoved, and narketed at a
profit as of the date of the hearing, given the expected revenues to be
derived frommning and mlling the resource and the costs thereof. 24/

Judge Sweitzer concluded that the proper gold price to use in
conputi ng the expected revenues to be derived frommining operations was
close to $387/0z. See Decision at 30. He based this conclusion on the
fact that $387/0z. was the average price of gold during the 5-year period
from 1984 through 1988 and $370/0z. was the price as of My 16, 1990, the
day before the hearing began. See Tr. 95-96, 723; Ex. X He, thus,

di scounted the clainants' assertion that the applicable gold price shoul d
be $412/0z. since this was the average price for the 10-year period from
1979 through 1988 (Ex. X). See Decision at 30. V& affirmthis finding.

24/  Appellants assert that the Admnistrative Law Judge erred in
admtting into evidence and the Board shoul d general |y disregard the Forest
Service's assessnent of the costs of mning operations since it had fail ed
to provide the clainants wth its assessnent in response to a My 4, 1990,
order of Judge Sweitzer requiring production of docunents including reports
regarding costs prior to the start of the hearing. V& decline to do so.
BEven assuming that the Forest Service failed to fully conply wth Judge
Sheitzer's order prior to the start of the hearing, we (like Judge
Shaeitzer, see Decision at 12) find no prejudice to the cla nants. W

note that the Governnent introduced, over the objection of the clai mants,
its assessnment of the costs of mining operations at various tines during
the hearing that was spread over 7 nonths. A any tine, there was anpl e
additional opportunity for the clainants to reviewthe Forest Service's
assessnent and to prepare and offer a response thereto. They coul d have

al so sought a further continuance of the hearing if they needed nore tine.
They did not do so, and thus cannot cla mthat they suffered any
prejudice. See Lhited Sates v. Robinson, 21 IBLA 363, 390, 82 |.D 414,
426 (1975). For these reasons, we wll not disregard the Forest Service's
assessnent of the costs of mning operations.
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Inarriving at the appropriate gold price to use in a profitability
determination, consideration nust be given to the "historic range [of
prices which] * * * can be justified as a present natter.” 1n Re Pacific
Qoast Mol ybdenum Go., supra, at 29, 90 I.D at 360 (enphasis added). This
IS done in recognition of the normal volatility of gold prices. Seeid.
at 28-29, 90 I.D at 359. Thus, we have held that, in determning whether
ore can be extracted, renoved, and narketed at a profit at a given tine
(i.e., at the tine of the hearing), concern nust not be focused excl usively
on the price extant at that tine, but rather on the price that is likely
inthe future given past experience wth prices. Seeid. at 29, 90 I.D
at 360.

Gl d prices nore than 5 years prior to the tine of the hearing cannot
be considered to reflect the likely price in the future where they incl ude
abnormal |y high prices and there is no evidence that there is a reasonabl e
expectation that the high prices wll return, given the dowward trend in
prices in the years preceding the hearing. 1n 1987, the price of gold was
$448/0z. See Bx. X By 1988, it had dipped slightly to $441/ 0z. and, as
of the tine of the My 1990 hearing, it had dropped to $370/0z. See
Tr. 95-96; Ex. X Further, in the 10 years between 1979 and 1988, it had
only once attained the level of $613/0z. in 1980, and never cane close to
that |evel in any of the succeeding years. See Ex. X By looking at the
historically highest prices, Appellants failed to take into account the
downward trend at the tine of the hearing. Mreover, where there is no
evidence that prices wll return to those high levels, they cannot be
utilized in arriving at a price which can be justified "as a present
matter." But see Lhited Sates v. Laczkowski, 111 IBLA 165, 172-73 (1989).

Judge Sneitzer al so determned the ordinary |abor costs that woul d be
experienced by a typical mning operation on the claimwere it to go hire
its own work force fromthe local |abor market. This was the proper
procedure. See Lhited Sates v. Witney, supra, at 84, Lhited Sates v.
Garner, 30 IBLA 42, 67 (1977). These costs woul d be over $12/hour. See
Decision at 29. This was based on the prevailing wage rate in Qegon for
mners in Decenber 1990 of $12/hour, plus $5/ hour for fringe benefits. See
Tr. 1229-30. Indeed, the prevailing rate generally in the western states
for mners in August 1990 was $12. 11/ hour, plus about $4/hour for fringe
benefits. See Tr. 1032, 1037, 1258.

G ven | abor costs of $12.11/hour, the claimants cal cul ate that the
cut-off grade for a viable mning operation on the No. 5 clai mwoul d be
0.128 oz./ton (wth a gold price of $412/0z.). See dainants' Post-Hearing
Brief at 72. The cost conponent of this cal cul ati on was based on the costs
itemzed in Appel lants' Exhibit W Based on the record devel oped at the
hearing, the Admnistrative Law Judge was unabl e to accept the itemzation
in Exhibit Was an accurate anal ysis of costs of mning, mlling, and
beneficiation per ton of mneral resources for several reasons. e of the
factors noted by the Admnistrative Law Judge was the testinony of Bennett
regardi ng omssion of |abor costs associated wth mlling of mneral s found
inclaimdunps. Bennett estimated this process woul d require an additional
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1.6 hours of |abor per ton which was not included in Exhibit W Appel |l ants
contend on appeal that this itemdescribed as dunp milling on Exhibit W
actually bears no relation to costs for devel opnent of mineral in place on
the clains, but refers instead to mnerals found in dunps on the clai ns.

A though we find that Appellants are correct in this regard, we al so find
that there is other evidence of record supporting the Administrative Law
Judge' s concl usi on.

Appel  ants contend that Judge Sieitzer inproperly adopted the
prevailing wage rate for miners in the western states of $12. 11/hour. They
assert that he shoul d have used the overall Federal mini numwage rate at
the tine of the hearing (i.e., $5.64/hour 25/), especially where the work
entailed in the present case involves a snall mning operation. They
assert that a mner woul d expect to receive less for a snall, as opposed to
alarge, mning operation since less skill is involved. See S(Rat 37.

The result, according to Appel lants, is that the cut-off grade woul d be
0.082 oz./ton. See SR at 63.

In conducting a profitability anal ysis, we have hel d that the | abor
costs to be used are those that reflect the "val ue that an ordi nary person
woul d expect to receive for his labor.” Whited Sates v. Witney, supra,
at 84. Thisis true whether the work is to be perforned by the cla nants
or hired help. See Lhited Sates v. Wite, 72 1.D 522, 526 (1965), aff'd,
Wite v. Wall, No. 1-65-122 (D Idaho Jan. 6, 1967), aff'd, 404 F.2d 334
(9th dr. 1968). As a general proposition, the val ue that an ordi nary
person woul d expect to recei ve may depend to sone extent on the nature of
the work to be perforned and on the nature of the mining operation (whether
large or small). It nmay al so be true, as Appel lants assert, that snall
operators "nust, out of economc necessity, pay |ess [than | arge
operators].” (Appellants' Response to Forest Service Answer at 18.)
However, we agree with the Governnent that the prevailing wage rate adopt ed
by Judge Sneitzer is that applicable in the case of work perforned by
i nexperi enced mners whether enpl oyed in snall or |arge operations. See
Tr. 1229-30. V&, therefore, consider the prevailing rate the appropriate
rate to use here since the nature of the work is unskilled mning.

Further, although we have recogni zed the use of the Federal mni num
wage rate, including in the case of Lhited Sates v. Harper, supra (cited
by Appellants), we have not held that mni numwage nust be used when
there is better evidence that a prudent mine operator woul d expect to pay
a higher wage. Indeed, such a rate applies to all workers, regardl ess of
the nature of their work. The mininumwage figure provides a floor to be

25/ Bennett originally noted that the Federal mininumwage rate in August
1990 was $4.20/ hour. See Tr. 1031. Further, he said that, wth the

i nclusion of paynents for social security and unenpl oynent and wor knen' s
conpensation, the total paid would amount to close to $5.64/hour. See

Tr. 1031. This was supported by Lyda. See Tr. 967. Bennett |ater
corrected the mni numwage quote to $4. 25/ hour, and the resulting total to
$5. 70/ hour. See Tr. 1163; Ex. 47.
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used if no better evidence is introduced. |If there is better evidence,
that evi dence shoul d be used. V¢ recogni ze that there is | anguage in BLM
handbooks dealing wth validity examnations that endorses use of the

mni numwage rate. 26/ See Appendix attached to SIRat 3, 4. However, the
BLM nanual provisions are not incorrect as long as it is under st ood t hat
the manual does not dictate the use of m ni numwage.

Appel lants further assert that |abor costs can generally be greatly
reduced by engaging in sel ective extraction techniques. See S(Rat 51.
Recogni zi ng that sel ective mining is desirable (given the nonuniformnature
of gol d deposition) and assuming sel ective mning is feasible, the
claimants offered no evi dence regardi ng how or to what extent |abor costs
woul d be reduced. See also Lhited Sates v. Manni x, supra, at 117. There
isnoindication that the costs to which Bonn and Barr testified reflect
the use of these techniques. Mreover, the only evidence is that costs
Wil increase to sone extent. See Tr. 215. This seens |ikely since before
mini ng can take place the vei n woul d have to be extensively sanpl ed to
delineate areas of high grade mineralization and the mning itself woul d be
nore | abor-intensive. See Tr. 186-87, 224, 228-30. Thus, we agree wth
Judge Sieitzer that such specul ative cost reductions do not alter the
Gvernnent's profitability determnation. See Decision at 31

So far as the total costs of extracting the mneral naterial is
concerned, Bennett offered a detailed anal ysis of these costs, as of
Mrch 1990. See Exs. 29, 47. The conclusion was that, wth a | abor cost
of $12. 11/ hour (plus $4.12/hour for social security, etc.), it would cost
atotal of $61.20/ton to extract the deposit. 27/ See BEx. 47, at 1. This
was based on reported | abor and supply costs in 1976 of $21. 02/ foot and
$21. 10/ foot, respectively, taken fromthe Earll, F. N, Handbook for Snall
M ni ng Enterprlses (March 1976). 28/ See Ex. 47 at 1 Ex. Mat 4, 6.
These costs were updated to March 1990 by a factor of 2.47 (I abor) and 1.89
(supplies), given the increase in such costs since 1976. See Ex. 47, at 1.

26/ Appellants also cite the fact that, in the case of two other validity
exam nations, Governnent mineral examners (including Lyda and Bennett)

pur port edl y used the Federal mini mm wage. See SR at 35. Thus, they
refer to examinations of placer and |ode nmining clains in 1977 and 1988
See BExs. \Nand QO V¢ are not persuaded to hold that the Federal m ni num
wage nust be used, even if Governnent mineral examiners have used that wage
on ot her occasi ons.

27/ Conputations in Exhibit 47 contained corrections fromthose found in
Exhibit 29. (Tr. 1329.)

28/ Bennett based his cal cul ati ons on estinated 1976 | abor and supply
costs of $21.02/foot and $21.10/foot. The supply costs used were

actually slightly lower than the estinate of $22.10/foot used in the Earll
Handbook. See Ex. MMat 4, 6. Ve have taken his final estinate of

costs of $61.20/ton and conputed the respective |abor and supply costs

for Mirch 1990 of $34.61/ton and $26.59/ton. Wsing a supply cost of
$22.10/foot, the total cost would be slightly higher.
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The result was $34.61/ton (labor) and $26.59/ton (supplies). The anal ysis
perforned by Bennett was not refuted in any significant respect by the
cl ai nant s.

Rather, the claimants cal cul ated that, in Decenber 1983, the
appropriate mning costs would be $7.15/ton (labor) and $3.88/ton
(supplies), or atotal of $11.03/ton. See Tr. 714, 715, Ex. W V¢ decline
to adopt the clainmants' costs. The |abor costs were based on the Federal
m ni numwage of $3.35 hour in Decenber 1983. See Tr. 716-17; Ex. W sing
a labor cost of $12.11/ hour (plus $4.12/ hour for social securlty, etc.),
the cost would be $34.57/ton. 29/ This is very close to Bennett's
estimated | abor costs of $34.61/ton.

A ouser concluded that it would take a total of 3.53 hours to mne and

mll aton of mneral naterial fromthe underground deposits. See Tr. 711,
Ex. W Bennett stated that mining and milling the underground deposits
would entail 3.41 hours for each ton of mneral naterial. See Ex. 46.
Wsing a figure of 3.5 hours, the total |abor costs involved in mining and
mlling a ton of mneral nateria woul d be $56. 81 (using a wage of $12.11,
plus $4. 12/ hour for social security, etc.). Wth respect to the cost of
supplies required for mning, the costs projected by clai nants included a
total of $3.88/ton. Judge Sneitzer correctly noted, however, that the
claimants had failed to take into account the costs of installing the
infrastructure needed for mning operations, i.e., tinber, track, piping,
lighting, and ventilation. See Decision at 30. These costs included the
costs of bringing the necessary naterials to the mne site and putting them
inplace. Wiile the clai mants apparent|y have a ready source of ti nber,
they did not consider the costs of installingit. See Tr. 84, 720-21. To
the extent that there are existing tracks and lighting, the costs
attributable to themneed not be considered. See Lhited Sates v. Minnix,
supra, at 119. However, the clainants did not consider the costs of
additional tracks and lighting that woul d be used in the course of

ext endi ng the exi sting underground workings along the veins. See Tr. 84.
Finally, they did not consider at all the costs of piping and ventilati on.
See Tr. 84. Ve find the itemzation outlined by Contestant (Ex. MMat 4)
and relied upon in Bennett's cal culations is nuch nore detail ed than that
set forth by Appellants in Exhibit Wand casts consi derabl e doubt on
Appel | ants' figures.

The renai nder of the supply costs set forth by Appel |l ants were:
$1.54/ton (prinmary mlling), $1.59/ton (off-site mlling), and $0.13/ton
(hauling). See Tr. 714-15; BEx. W Judge Sweitzer found that the clai nants
had erred in their determnation of off-site mlling costs by
underestinmating the costs of certain chemcal s needed to process the
ore. 30/ See

29/ This was based on the clai mants' presuned production of 7.5 tons per
2-man 8-hour shift. See Tr. 719, 875, BEx. W This translates to the
production of a ton of mnera nateri al every 2.13 hours of |abor expended.
See Ex. 46.

30/ Appellants al so ar gue that Judge Sieitzer failed to consider "other
net hods of beneficiation." (SCRat 30.) However, they presented little or
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Decision at 30. Rather than the 2 cents/pound for sodi umcarbonate and
cal ciumoxide reported by the clainants (see Ex. VW, Bennett determ ned,
by checking wth three chemcal conpanies in the area, that the cost woul d
be 35 cent s/ pound (sodi umcarbonate) and 32 cents/pound (cal ci umoxide).
See Tr. 1222-23, 1226; EBEX. 45. Bennett's testinony is unrefuted. This
increases off-site mlling costs to $86.55, or $2.16/ton. 31/

Further, as Judge Sneitzer properly noted, |abor (and al so supply)
costs are not the only costs that woul d be incurred by a mning operation.
See Decision at 29. In addition, such an operation woul d have the costs
of the equipnent used in mning. Judge Sieitzer properly recogni zed that
the clai mants own nost of the equipnent that they wll need and are capabl e
of naintaining it. See Decision at 29; see also Tr. 189, 460, 693, 872;
Ex. S Nevertheless, he held that the costs of obtaining the equi pnent
nust still be taken into account. See id. V& disagree. Judge Sieitzer
relied on Lhited Sates v. Garner, supra, at 67, in holding that equi pnent
costs nust be considered i n determni ng whether mneral coul d be extracted,
renoved, and narketed at a profit even where a clai nant al ready owns the
necessary equipnent. Wile Garner is to that effect, it was inpliedly
overruled in Lhited Sates v. Manni x, supra, at 119, wherein we hel d t hat
equi pnent costs need not be consi dered where the clai nant al ready owns the
equi prnent . 32/

Next, Judge Sweitzer found that the clainants had erred by not
including the costs of permtting and bonding their mning and mlling
operations and the costs of establishing a tailings pond or otherw se
di sposi ng of waste rock. See Decision at 31. In the absence of any
evi dence regarding the costs of disposing of waste rock, we are not in a
position to cal culate the inpact of such costs on the cost per ton of
mneral resources. See lhited Sates v. Laczkowski, supra, at 176.

Bennett testified, however, that the costs of permtting and bondi ng woul d
likely total $3,680 in the first year, decreasing slightly thereafter. See
Ex. 44, at 1. This testinony was unref uted.

fn. 30 (conti nued)

no evi dence regarding the feasibility or costs of these other nethods. See
Tr. 213, 292-95; Ex. W Thus, there was sinply no basis for considering
how usi ng such nethods woul d affect the profitability analysis. A so, the
claimants stated that their preferred beneficiation nethod was the "cyanide
leach.” (Tr. 705.)

31U/ The total off-site mlling cost reflects the cost of mlling 1 ton of
concentrate, which is what the claimants reported could be mlled each day.
See Tr. 706.

32/ Judge Sweitzer al so noted that, according to Lyda, sone of the
claimants' equi pnent, particularly the Glson hammer mll, is not adequate
for the proposed operation and, thus, a newml| nust be purchased. See
Decision at 30 (referring to Tr. 966). n appeal, Appellants indicate that
they have the necessary mll. See SCRat 21. W agree wth the Gover nnent
that this fact is not in evidence on the present record. Indeed, the

evi dence before us is that the existing mll does not have the required
crushing capability. See Tr. 966. Thus, we are not in a position to
accept that the clai mants have the appropriate mll.
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Accepting for the purposes of our anal ysis the Appel lants' projection
of the expenses of supplies for mning, mlling, and beneficiation of the
resources as nodi fi ed above, the hours of |abor Appellants estinated are
required in mning and mlling, and a |abor cost of $12.11/hour, we find
that the cut-off grade is 0.168 oz./ton when cal cul ated on the basis of
a price of gold of $387/0z. V¢ find that this exceeds the val ue of the
deposit as established by the evidence. A though the cut-off grade is
narrow y above the val ue established for the 29.6-ton deposit in the
Sope Vst Irift, this difference woul d becone substantial for this snall
deposit when allow ng for the bonding and permtting costs testified to by
Bennett. 33/ Ve find that the 29.6-ton deposit in the Sope Wst Drift was
not economc considering the totality of the evidence. W& note that if the
deposit were mined it would be mined out in 4 days, using the clai nants'
projected rate of mning of 7.5 tons of ore per 2-person day. See Tr. 719,
875; Ex. W The expected return woul d be 4.94 ounces of gold val ued at
$1, 913 (given a recovery of 0.167 oz./ton and a gold price of $387/0z.),
thus leaving a | oss after subtracting costs of |abor, supplies, bonding,
and permtting.

W, therefore, nust conclude that the clainants failed to denonstrate
that there was disclosed on any of the subject mning clains mneral s of
sufficient quality in sufficient quantity so as to justify a prudent man in
the further expenditure of his labor and neans wth a reasonabl e prospect
of success in devel opi ng a payi ng mne. 34/

Appel | ants have nade nunerous and detail ed argunents in support of
their appeal inthis case. To the extent that they are not specifically
di scussed herein, those argunents have been consi dered and rej ected as

33/ In Sedgw ck v. Parker. 27 IBLA 256, 258 (1976), the Board adopt ed

a decision of Admnistrative Law Judge Robert W Mesch, which hel d that

a 10-ton deposit contai ning gold and ot her val uabl e mneral s was not
sufficient to validate a mning claimwhere the expected total recovery
frommning the deposit was on the order of $440 to $540. See id. at 265
66. Judge Mesch stated that a clai nant nust denonstrate nore than an
"insignificant” mneral deposit that can be extracted at a profit in
order to satisfy the purpose of the mning | aw which was to encourage
the exploitation of a val uabl e mneral deposit by rewarding a cl ai mant
wth a patent (see Lhited Sates v. ol enan, supra, at 602), such that
the end result Is a "'substantial assurance that there will be a
conpensating public gainin the formof an increased supply of availabl e
mneral resources.'" Id. at 266 (quoting fromBarton v. Mrton, supra, at
292). W adhere to the holding in Sedgw ck. See also Lhited Sates v.
Becker, 33 IBLA 301, 307 (1978); Lhited Sates v. Gardener, 18 IBLA 175,
177, 194-95 (1974), aff'd, Gardener v. Secretary of the Interior, No. 75
1413 (CD @Gl. June 16, 1975).

34/ A discovery was not shown, in the case of the Nos. 1 through 4 and 6
clains, either at the tine of wthdrawal of the land (Jan. 1, 1984) or at
the tine of the hearing, and, in the case of the No. 5 claim at the tine
of the heari ng.

144 | BLA 133

WAW Ver si on



| BLA 92-213

ei ther unsupported by the evidence or not in accordance wth applicabl e
law See Lhited Sates v. Foresyth, 100 | BLA 185, 254, 94 |.D 453, 491

(1987); Lhited Sates v. Wod, supra, at 320, 87 |.D at 639.

Therefore, we concl ude that Judge Sweitzer properly held, in his
Decision, that the clainmants had failed to overcone the Governnent's prinma
facie case that none of the Robert E Nos. 1 through 6 | ode mning clains
contains a val uabl e mneral deposit, and thus declared themnull and voi d.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned as nodi fied by this opinion.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Franklin D Arness
Admini strative Judge
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